INTRODUCTION
Restitution is an important component of a criminal offender's sentence. Increasingly, it is imposed mandatorily and encompasses an ever-widening scope of payments.
1 Because courts commonly impose restitution regardless of the offender's ability to pay, 2 it is often the last part of an offender's sentence to be discharged. Yet the constitutional limits of a sentencing court's ability to impose a restitution order on a criminal defendant are murky. The seemingly straightforward question of whether the Excessive Fines Clause of the Eighth Amendment applies to restitution orders has not been answered, despite the fact that both have been around for well over 200 years.
This Article offers solutions to further the conversation regarding the Eighth Amendment's limits on restitution. The Excessive Fines Clause applies to payments that involve sufficient governmental involvement and are at least partially punitive. 3 Criminal restitution satisfies both components and therefore falls within the compass of the Clause. To test for constitutional excessiveness, the amount of the restitution order should be aggregated with other monetary payments that constitute the Eighth Amendment "fine." That cumulative fine should then be weighed against the gravity of the defendant's offense conduct for gross disproportionality. Restitution should not be subjected to a special causation-based excessiveness test because causation is predominantly relevant to the compensatory aspect of restitution, not to its punitive aspect.
Part I of this Article provides an overview of restitution systems and statutes in the United States. Part II provides an overview of the case law interpreting the Excessive Fines Clause of the Eighth Amendment. Part III discusses how the Excessive Fines Clause should be applied to restitution in criminal cases. 
I. AN OVERVIEW OF CRIMINAL RESTITUTION
Criminal restitution systems take various forms in the United States. These systems have several defining characteristics: the types of offenses that authorize restitution, the persons who are eligible to receive restitution payments, the types of harms or losses that are recoverable in restitution, and whether an order of restitution is mandatory, discretionary, or subject to exceptions.
In the federal system, a court may order restitution for the violation of any offense. 4 The Mandatory Victim Restitution Act of 1996 5 ("MVRA") requires mandatory restitution for a wide range of offenses. Examples include crimes of violence; 6 offenses against property; offenses relating to tampering with consumer products; and offenses relating to theft of medical products, as long as at least one identifiable victim has suffered a physical injury or pecuniary loss. 7 Other statutory provisions mandate restitution for specific offenses, including sexual abuse; 8 sexual exploitation and other abuse of children;
9 domestic violence and stalking; 10 telemarketing fraud; 11 peonage, slavery, and human trafficking;
12 and failure to pay child support obligations. 13 Restitution is generally recoverable by the "victim" of an offense.
14 The MVRA defines a victim as "a person directly and proximately harmed as a result of the commission of an offense for which restitution may be 5. 18 U.S.C. § 3663A (2012). 6. A crime of violence is an offense that either "has as an element the use, attempted use, or threatened use of physical force against the person or property of another" or "is a felony that, by its nature, involves a substantial risk that physical force again the person or property of another may be used in the course of committing the offense." 18 U.S.C. § 16 (2012).
7. 18 U.S.C. § 3663A(c)(1) (2012). ordered." 15 In the case of a scheme or conspiracy, a victim includes "any person directly harmed by the defendant's criminal conduct in the course of the scheme [or] conspiracy." 16 The court may appoint another individual to assume the victim's rights if the victim is a minor or otherwise incompetent. 17 The victim need not be an individual, and the government may be eligible to recover restitution as the victim.
18 If the victim is deceased, restitution is payable to the victim's estate. 19 The defendant can also agree to pay restitution to persons other than the statutory victim of the offense.
20
To be recoverable, the loss must be the proximate result of the offense.
21
By the parties' agreement, the court may order restitution to recompense losses caused by activity for which the defendant was not charged or convicted. 22 For property damage, restitution may take the form of returning the property or compensating the victim for the value of the property.
23
Restitution for bodily injury may include "the cost of necessary medical and related professional services and devices relating to physical, 
22. Under the MVRA, restitution can be mandated when the parties agree that the defendant's commission of a listed offense gave rise to the plea agreement, even if the conviction is not for a listed offense. See 18 U.S.C. § 3663A(c)(2) (2012); see also NEB. REV. STAT. ANN. § 29-2280 (West 2016) (permitting an order for restitution of losses "sustained by the victim of an uncharged offense or an offense dismissed pursuant to plea negotiations" with consent of the parties).
23. See 18 U.S.C. § § 3663(b)(1), 3663A(b)(1) (2012). [Vol. 77 psychiatric, and psychological care," 24 "the cost of necessary physical and occupational therapy and rehabilitation," 25 and reimbursement for income lost because of the offense. 26 If the offense results in death, a restitution order may include "the cost of necessary funeral and related services."
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27
Regardless of the offense, restitution may include payments to offset other expenses or lost income incurred from participating in the investigation or prosecution of the offense. 28 Certain offenses also lead to the mandatory repayment of other expenses, such as attorney's fees, temporary housing and child care expenses, and "any other losses suffered by the victim as a proximate result of the offense."
29 When a restitution order is discretionary, the victim may consent to restitution paid in services instead of money, or paid to another person or organization. 30 When restitution is mandatory, however, whether the victim may decline to receive the payment is unclear.
31
Some statutes identify circumstances in which the court should refrain from ordering restitution. The MVRA directs courts not to order restitution when "the number of identifiable victims is so large as to make restitution impracticable" 32 or when determining causation or the amount of the victim's losses would so complicate the sentencing process "that the need to provide restitution to any victim is outweighed by the burden on the sentencing process." 33 Many states have quasi-mandatory restitution statutes that require the sentencing court to impose restitution unless the (West 2016) (requiring restitution "unless the court specifically finds that the defendant has no ability to pay and that no reasonable probability exists that the defendant will have an ability to pay").
to order community service or other work instead of restitution when the defendant is unable to pay. 39 Other states disallow the court from considering the defendant's ability to pay 40 or even from considering whether the victim has already received compensation from another source such as insurance. 41 Some offenses carry mandatory minimum restitution amounts, which are required to be paid upon conviction without the victim showing causation or loss.
42 Some statutes apply a multiplier for certain offenses that increases the restitution to several times the actual amount of the victim's losses. 43 For example, in Oklahoma, the general definition of restitution is a payment "to compensate the victim for up to three times the amount of the economic losses suffered as a direct result of the criminal act of the defendant." 44 In many ways, the payments that now fall under the umbrella of restitution are much broader than the traditional repayment or disgorgement of illgotten gains. 45 
II. AN OVERVIEW OF THE EXCESSIVE FINES CLAUSE
The Eighth Amendment instructs that "[e]xcessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted." 46 The Excessive Fines Clause has attracted decidedly less attention than the prohibition against cruel and unusual punishments. Although most excessive fines cases deal with traditional fines or forfeiture orders, challenges under the Clause to criminal restitution orders have increased. Lower courts, however, have not converged on a uniform treatment of restitution under the Excessive Fines Clause. 47 This Part begins with an overview of Supreme Court jurisprudence on the Excessive Fines Clause, then turns to a discussion of lower courts' attempts to apply that jurisprudence to criminal restitution orders, and concludes by discussing recent dicta that may foreshadow how the Supreme Court would apply the Clause to restitution.
A. The Excessive Fines Clause at the Supreme Court
The Supreme Court allowed the Excessive Fines Clause to speak for itself for approximately 200 years before deciding the case of BrowningFerris Industries of Vermont, Inc. v. Kelco Disposal, Inc. in 1989. 48 The Browning-Ferris Court held that punitive damage awards in civil litigation between private parties are not "fines" within the Excessive Fines Clause. 49 The Court noted that its Eighth Amendment jurisprudence had "long understood" the amendment "to apply primarily, and perhaps exclusively, to criminal prosecutions and punishment," 50 but found it unnecessary to create a bright-line barrier restricting the Excessive Fines Clause only to criminal prosecutions. 51 Instead, the Court focused on the identity of the payee in the Browning-Ferris dispute. 52 As a check on governmental abuse of its prosecutorial power, the Court found that the Excessive Fines Clause was directed at limiting "payment to a sovereign as a punishment for some offense," 53 or at least was not implicated "when the government neither has prosecuted the action nor has any right to receive a share of the damages awarded."
54 Thus, the Clause did not encompass a punitive civil damage award payable to a private party.
55
The Court revisited the Clause several years later in the twin cases of Austin v. United States 56 and Alexander v. United States 57 and determined that forfeitures fall within its scope. The distinction between the two cases is the nature of the forfeiture order: Austin dealt with an in rem forfeiture that was civil in nature, whereas Alexander dealt with an in personam forfeiture that was the product of a criminal judgment. 58 The Court held that the Excessive Fines Clause applies to both types of forfeitures.
In Austin, the petitioner, Richard Lyle Austin, pleaded guilty in South Dakota state court to one count of possessing cocaine with intent to distribute. 59 The federal government then filed a civil action in federal court seeking in rem forfeiture of Austin's mobile home and auto body shop under a federal statute that provided for forfeiture of conveyances and real property used in connection with controlled substance offenses. 60 Austin argued that forfeiture of this property would violate the Excessive 52. Id. at 268. 53. Id. at 265. Although the Court agreed that punitive damage awards "advance the interests of punishment and deterrence," it focused on the lack of "a positive step to punish" by the government in the case before it. Id. at 275. Dissenting in part, Justices O'Connor and Stevens opined that punitive damages, which both punish and deter, were sufficiently criminal in nature to warrant the application of the Excessive Fines Clause. Id. at 287-99 (O'Connor, J., concurring in part and dissenting in part) ( Fines Clause. 61 The district court ordered the property to be forfeited and the Eighth Circuit affirmed.
62
The Supreme Court characterized Browning-Ferris as recognizing the following limitation: "[T]he Excessive Fines Clause does not limit the award of punitive damages to a private party in a civil suit when the government neither has prosecuted the action nor has any right to receive a share of the damages."
63 Thus, although governmental involvement is necessary to trigger the Excessive Fines Clause, a criminal prosecution is not. 64 Aside from sufficient governmental involvement, the key determinant in whether the Excessive Fines Clause applies is whether the payment is "punishment," not whether it is criminal. 65 Recognizing that sanctions often serve multiple purposes, the Court further stated that the Excessive Fines Clause applies if an ordered payment "can only be explained as serving in part to punish." 66 A civil sanction that serves not only a remedial purpose, but also furthers deterrence or retribution, is punishment in part. 67 The Court analyzed whether in rem forfeiture was understood at least in part as punishment when the Eighth Amendment was ratified and whether the applicable modern federal forfeiture statutes were similarly understood as at least partially punitive. 68 The Court answered both questions in the affirmative and thus found that the Excessive Fines Clause applied to the civil in rem forfeiture of Austin's mobile home and auto body shop. 69 The Court ducked the question of what test to apply to measure whether the forfeiture was constitutionally excessive. Although determining the proper test to use is purely a legal question, the Court 61. Austin dealt a total of two grams of cocaine during the deal for which he was convicted. 68. Austin, 509 U.S. at 610-11. 69. Id. at 622 (finding that the forfeitures qualified as "payment to a sovereign as punishment for some offense").
thought it best to "allow the lower courts to consider that question in the first instance." 70 In concurrence, Justice Scalia noted that the test for excessiveness should be different for in rem forfeitures than for fines. 71 Justice Scalia opined that the offense of conviction was irrelevant for in rem forfeitures because the relevant question is whether the property is "tainted" by unlawful use, not whether the forfeited property's value is proportional to the offense of conviction. 72 Thus, "[s]cales used to measure out unlawful drug sales, for example, are confiscable whether made of the purest gold or the basest metal."
73 Therefore, according to Justice Scalia, the test for constitutionality would ask "not how much the confiscated property is worth, but whether the confiscated property has a close enough relationship to the offense."
74
The Alexander case, decided on the same day as Austin, was an appeal from an in personam forfeiture ordered as part of a criminal sentence.
75
The petitioner, Ferris J. Alexander, Sr., was convicted of 17 counts of obscenity and three racketeering offenses predicated on the obscenity convictions. 76 As part of his sentence, the district court ordered forfeiture of Alexander's adult entertainment wholesale and retail businesses as well as nearly $9 million acquired through racketeering. 77 The Eighth Circuit held that the forfeiture did not violate the Eighth Amendment. 78 The court did not review for excessiveness, however, because it found that the Eighth Amendment did not contain any proportionality principle for sentences less severe than life imprisonment without the possibility of parole.
79
The Supreme Court held that the in personam forfeiture was "clearly" a monetary punishment akin to a traditional fine and therefore within the scope of the Excessive Fines Clause. 80 The Court again declined to specify the appropriate test to measure for excessiveness and instead remanded the matter back to the court of appeals.
81
In United States v. Bajakajian, the Court finally provided guidance on how to measure excessiveness under the Excessive Fines Clause. 82 The respondent, Hosep Bajakajian, pleaded guilty to one count of willfully failing to report that he was transporting more than $10,000 out of the country. 83 Customs inspectors caught Bajakajian attempting to board an international flight with $357,144 on his person and in his checked baggage. 84 Although the district court found that the currency was not otherwise connected to unlawful activity, the entire amount was statutorily forfeitable because it was connected to the offense of failing to report. 85 The court found that forfeiture of the full amount would be grossly disproportionate to the offense conduct and instead ordered Bajakajian to forfeit $15,000 in addition to a fine of $5,000 and a probationary sentence of three years.
86
In reviewing the forfeiture order, the Ninth Circuit applied a forfeiture-specific test for excessiveness. This test asked whether the forfeited property was an instrumentality of the offense and whether the forfeited property's value was proportional to the owner's culpability. 87 The court found that the currency was not an instrumentality of the offense and therefore was not forfeitable. 88 The Ninth Circuit found that the offense of failing to report currency was directed at the withholding of information, not the transportation of money.
89 Because Bajakajian did not challenge the forfeiture through a cross-appeal, however, the court lacked jurisdiction to set aside the $15,000 forfeiture order.
90
Reviewing its thin Excessive Fines jurisprudence, the Supreme Court noted that it had "never actually applied" the Clause.
91 Citing BrowningFerris and Austin, the Court stated that the Clause limits the government's power to extract payments as punishment and found that forfeiture fell within the Clause's scope. 92 The Court rejected the government's argument that the currency forfeiture was remedial and noted that even if the forfeiture was remedial, it would still be punitive in part and thus within the Clause's purview. 93 The Court then addressed how to measure excessiveness. Stating that the principle of proportionality is the "touchstone" of the constitutional inquiry, the Court held that a forfeiture order violates the Excessive Fines Clause "if it is grossly disproportional to the gravity of a defendant's offense."
94 Lacking guidance from the text or history of the Clause, the Court viewed that the legislature deserves deference regarding appropriate punishment and that judicial measurement of the gravity of an offense is "inherently imprecise."
95
Applying the test, the Court found that a forfeiture of $357,144 would be grossly disproportional to Bajakajian's offense. 96 In making this determination, the Court seemed to base its decision on its intuitive judgment. The Court limited its analysis to the offense conduct and did not consider the defendant's wealth as a factor, noting that the defendant's ability to pay had not been argued below or found by the lower courts. 97 The Court noted that the harm caused by Bajakajian's conduct was relatively minor and that the amount of currency unreported is not inherently proportional to the harm caused by the failure to report it. 98 The Court mentioned that Bajakajian was "not a money launderer, a drug trafficker, or a tax evader" and did not "fit into the class of persons for whom the statute was principally designed." 99 This finding supported the Court's determination that forfeiture of the entire amount would be constitutionally excessive in relation to the offense's gravity and would bear "no articulable correlation to any injury suffered by the Government" because of Bajakajian's failure to report the currency. 
B. Restitution and the Excessive Fines Clause in the Lower Courts
The Supreme Court's interpretation of the Excessive Fines Clause as a limit on "the government's power to extract payments, whether in cash or in kind, 'as punishment for some offense'" 101 has created disagreement among the lower courts regarding whether restitution falls within the compass of the Eighth Amendment. Under this test, the salient questions are whether a restitution order involves sufficient governmental conduct and whether a restitution order is punishment.
Many lower courts have found that restitution falls outside the bounds of the Excessive Fines Clause. For example, some courts have found that restitution is not part of an Eighth Amendment "fine" because it is paid to a private victim rather than to the sovereign. 102 Other courts have held that restitution is purely remedial or compensatory in nature and therefore is not "punishment" implicating the Eighth Amendment. 103 restitution in Idaho, which is imposed separately from the sentence, is compensatory in nature and not subject to the Excessive Fines Clause); Benton, 711 A.2d at 799 (holding that a restitution order was not a fine because its purpose "was remedial and compensatory," not to "vindicate public justice"); People v. Stafford, 93 P.3d 572, 574 (Colo. App. 2004) (finding that "for purposes of Eighth Amendment analysis, restitution is not the equivalent of a fine" because "[a] fine is solely a monetary penalty, while restitution serves to make the victim whole"); DeAngelis, 747 A.2d at 296 ("[R]estitution is not meant to punish, but rather to rehabilitate the criminal."); United States v. Marron, Nos. CRIM.A. 93-90, CIV.A. 95-2231, 1996 WL 677511, at *7 (E.D. Pa. Nov. 22, 1996) ("[A]n order to pay restitution is not punishment; rather, restitution is ordered in order to put the victim in the position she would have been in had the violation not occurred.").
104. See Montana v. Good, 100 P.3d 644, 649 (Mont. 2004) (finding that restitution ordered as part of a criminal judgment is within the purview of the Excessive Fines Clause); see also United States v. Dubose, 146 F.3d 1141, 1144-46 (9th Cir. 1998) (ruling on the merits of the claim that restitution order violated purpose of the restitution order is at least partially punitive. 105 In short, no unified approach has emerged from the lower courts regarding restitution and the Excessive Fines Clause in the years since Bajakajian. and resolved a divisive issue regarding federal restitution to victims of child pornography offenses. 108 Although the Court's task was to identify what, if any, causal relationship between the defendant's conduct and the victim's harm must be established to warrant restitution under the federal Mandatory Restitution for Sexual Exploitation of Children Act, the opinion contains relevant dicta on restitution and the Excessive Fines Clause. 109 The issue arose when an individual portrayed in images of child pornography sought a restitution award of nearly $3.4 million from an offender convicted of possessing the pornographic material. 110 The district court denied the restitution request and found that the defendant, who played no role in producing the pornography and had never met the victim, did not proximately cause the victim's harm. 111 Acting en banc, the Fifth Circuit disagreed and held that, under the federal statute, the defendant had to pay restitution for the full amount of the victim's losses without any showing of proximate causation. 112 The Fifth Circuit dispatched concerns from both the government and the defendant that a restitution order without proximate causation would violate the Excessive Fines Clause. Reasoning that the purpose of restitution "is remedial, not punitive," the court held that the Excessive Fines Clause was not implicated.
113
Despite the Supreme Court's review being limited to the issue of whether the statute required proximate causation, 114 the Court's opinion in Paroline contains meaningful dicta regarding the Excessive Fines Clause. The Court rejected the victim's requested approach, which would hold each possessor of child pornography responsible for restitution for all the harms associated with the creation and circulation of the images. 115 The Court stated that this approach is "so severe it might raise questions under the Excessive Fines Clause of the Eighth Amendment." 116 The Court noted that although criminal restitution is not payable to the government, it nevertheless implicates the government's prosecutorial powers, and thus appears to fall within the scope of the Excessive Fines Clause. 117 The Court also noted that restitution serves punitive purposes even though its "primary goal" is remedial or compensatory.
118 Citing Bajakajian, the Court stated that the partially punitive purpose of restitution "may" be sufficient to render it subject to the Excessive Fines Clause.
III. APPLYING THE EXCESSIVE FINES CLAUSE TO RESTITUTION
The Paroline dicta strongly suggests that restitution ordered after a criminal conviction is within the scope of the Excessive Fines Clause. This result is sensible. Although restitution is paid to the victim, the restitution order results from the government's power to criminally prosecute. As a check against abuse of governmental power, the Excessive Fines Clause limits the government's ability to extract restitution payments from criminal defendants. 120 , J., concurring in part and dissenting in part) (opining that "the identity of the recipient of a monetary penalty is irrelevant for purposes of determining the constitutional validity of the penalty"); Colgan, supra note 106, at 300-10 (surveying the historical record and finding that "[t]he actual practice in the colonies and early American states belies the Court's restriction of fines to sanctions payable to the sovereign").
121. Paroline, 134 S. Ct. at 1726; cf. Colgan, supra note 106, at 310-19 (drawing from historical records to question whether a punitive purpose is a proper component of the Excessive Fines Clause analysis).
122. See Kelly v. Robinson, 479 U.S. 36, 49 n.10 (1986) ("Restitution is an effective rehabilitative penalty because it forces the defendant to confront, in concrete terms, the harm his actions have caused.") (cited by Paroline, 134 S. Ct. at 1727); see also N.H. REV. STAT. ANN. § 651:61-a(I) (2016) (noting that restitution to the victim "can operate to rehabilitate the offender"); Note, Victim restitution statutes require the court to consider whether an order will further these punitive goals. 123 Under the Supreme Court's interpretation of the Eighth Amendment to date, the partially punitive nature of restitution and the government's role in its imposition are sufficient to implicate the Excessive Fines Clause.
124
A. Identifying the Test
If restitution orders are subject to the Excessive Fines Clause, the next major determination to tackle is identifying what test applies to measure their constitutionality. One option is to apply the same "gross disproportionality" test that was applied in Bajakajian in the context of a criminal forfeiture.
125
Another option is to craft a new test specific to restitution.
Fines, forfeitures, and restitution orders are similar in that they all deal in money or assets. They are all also criminal punishments, at least in part. (explaining restitution's ability to achieve deterrent, rehabilitative, and retributivist objectives); see also Lollar, supra note 45, at 117 (noting that "the lack of concrete or consistent methodology for calculating restitution" under the current statutory schemes creates an opening "for moral condemnation to slip in to criminal restitution decisions").
Restitution in the Criminal
123. See N.H. REV. STAT. ANN. § 651:61-a(I) (2016) (finding in statement of purpose "that repayment, in whole or in part, by the offender to the victim can operate to rehabilitate the offender"); MISS. CODE ANN. § 99-37-3(2)(c) (West 2016) (requiring the court to taken into account "[t]he rehabilitative effect on the defendant of the payment of restitution and the method of payment"); N.D. CENT. CODE ANN. § 12.1-32-08(1)(c) (West 2016) (requiring courts to consider "[t]he likelihood that attaching a condition relating to restitution or reparation will serve a valid rehabilitational purpose in the case of the particular offender considered"); S.C. CODE ANN. § 17-25-322(B)(3) (2016) (permitting courts to consider "the anticipated rehabilitative effect on the defendant regarding the manner of restitution or the method of payment"); see also TENN. CODE ANN. § 39-11-118(a) (West 2016) (clearly stating that restitution "is a part of the punishment for any offense committed in this state"); Victim Restitution, supra note 122, at 939 n.64 (collecting statutes).
124. See Lollar, supra note 45, at 149 (urging the Supreme Court to "take the next step and recognize the constitutional protections that must adhere to criminal restitution [in] light of its punitive character."); see also id. at 154 (noting that "Paroline has given even greater weight to the argument that criminal restitution, in its current form, needs the protections offered by the Eighth Amendment's Excessive Fines Clause").
125. See supra Part II.A.
Beyond those similarities, however, the three sanctions are implemented very differently. Like a sentence of imprisonment, a sentencing court usually selects an appropriate criminal fine from the legislatively authorized range associated with the offense of conviction. 126 Within that range, the imposition of a fine is largely a matter of judicial discretion. 127 Sentencing courts are often granted much less discretion when it comes to asset forfeiture and restitution. In forfeiture, the key inquiry is whether the asset is contraband or the instrumentality or proceeds of a criminal offense.
128 If the asset falls within one of those categories, then the asset is forfeitable. 129 In restitution, the key inquiry is whether the victim's harm was a proximate result of the offense of conviction. 130 If it was, the offender is usually ordered to compensate the victim for the full extent of the harm. 131 These key inquiries are both binary-yes or noand are based on the facts of the case rather than the judgment of the sentencing court. These decisions differ significantly from the selection of the amount of a criminal fine, which is largely dependent on the sentencing court's evaluation of just punishment for the offense of conviction. 132 This distinction does not appear to be meaningful for the Excessive Fines Clause. In the forfeiture context, the Supreme Court did not adopt an excessive fines test that depends upon the asset's relationship to the offense conduct.
133 It declined to adopt Justice Scalia's "scales of gold" test from his concurrence in Austin. 134 The Court refused to ignore "how much" the confiscated property was worth. 135 Rather, the Court adopted a "gross disproportionality" test that weighs the value of the monetary penalty against the gravity of the offense conduct. 136 In Bajakajian, the binary inquiry of whether the asset had a sufficiently close relationship to the offense conduct was not part of the constitutional analysis. 137 The concept of excessiveness is inherently quantitative; proportionality is key to the analysis. 138 The same treatment should apply to restitution orders. Restitution's causal question-whether the victim's harm resulted from the offense-is statutory, just like forfeiture's binary question-whether the asset had a sufficient nexus to the offense-is also statutory. The relevant constitutional inquiry, however, is always quantitative under the Excessive Fines Clause: whether the amount of the constitutional "fine" is excessive. 142 Although this approach does not render causation a constitutional requirement, it does render causation constitutionally sufficient. This analysis compares the size of the "fine" to the amount of the victim's loss. In doing so, it skews the analysis away from excessiveness to causality and focuses on the wrong type proportionality. Rather than comparing the restitution order to the gravity of the offense conduct, it compares the restitution order to the extent of the victim's loss.
This approach overlooks the key component of the Excessive Fines Clause-proportionality with the gravity of the offense conduct 143 -and instead creates a self-fulfilling feedback loop between the statutory authorization for restitution and the constitutional inquiry. As long as the sanction is at least partially punitive, the excessiveness inquiry is unconcerned with why the money was ordered to be paid. Only the amount matters. The causation requirement built into restitution statutes is a reflection of the compensatory or remedial aspect of restitution, whereas the Excessive Fines Clause focuses on the punitive aspect of monetary restitution is inherently linked to the culpability of the offender, restitution orders that require full compensation in the amount of the loss are not excessive. [w] here the amount of restitution is geared directly to the amount of the victim's loss caused by the defendant's illegal activity, proportionality is already built into the order." Id.
143. See Bajakajian, 524 U.S. at 334 ("The touchstone of the constitutional inquiry under the Excessive Fines Clause is the principle of proportionality: The amount of the forfeiture must bear some relationship to the gravity of the offense that it is designed to punish.").
sanctions. Constitutional excessiveness is concerned with monetary quantity weighed against culpability, not against causation.
144
Proportionality with the victim's losses is a remedial or compensatory aspect of restitution, not a punitive one. As in tort law, this type of proportionality ensures that the victim is not overcompensated nor the offender overcharged. Non-punitive aspects of restitution have no place in the constitutional inquiry. Rather, the governing inquiry is the punitive question: whether the payment is proportionate to the gravity of the offense. In many cases, the two questions will overlap because the gravity of the offense is not wholly divorced from the injuries proximately caused by the offense. Keeping the statutory and constitutional inquiries conceptually distinct, however, is important.
145
B. Establishing the "Fine"
When applying the gross disproportionality test, the court must first establish the amount of the constitutional "fine." The term "constitutional fine" is used here as a distinct entity from the fine portion of a criminal sentence, which is referred to as a "criminal fine." To properly calculate the constitutional "fine," the court should engage in "fine pooling"-aggregating all monetary sanctions that compose the constitutional "fine" under the Eighth Amendment. These sanctions often include a criminal fine, an asset forfeiture order, and an order of restitution. 146 147 To analyze excessiveness, all economic sanctions must be aggregated together because they collectively constitute the "fine" under the Eighth Amendment.
C. Weighing the Fine Against the Gravity of the Offense
The Supreme Court purposefully padded the gross disproportionality standard, leaving room for judicial discretion. 148 According to the Court, two principles support the gross disproportionality standard rather than a standard of strict proportionality: first, "judgments about the appropriate punishment for an offense belong in the first instance to the legislature," and second, "any judicial determination regarding the gravity of a particular criminal offense will be inherently imprecise." 149 One set of guideposts that courts traditionally use to measure the gravity of an offense are the statutory penalties, usually the maximum term of incarceration or the maximum fine. Indeed, the Supreme Court stated that "[i]n considering an offense's gravity, the other penalties that the Legislature has authorized are certainly relevant evidence."
150 Unfortunately, some courts read this statement too expansively and find that any monetary fine within the statutory limits is inherently non-excessive and constitutional. 151 The Seventh Circuit has summarized this approach: "[W]e can't say the fine is grossly disproportionate to the gravity of the offense when Congress has made a judgment about the appropriate punishment." 152 As with the error of engrafting the statutory causation standard into the constitutional test, 153 the approach of total deference to the legislature in defining appropriate punishment improperly collapses the constitutional inquiry into a statutory one. A fine is not inherently non-excessive simply because the legislature has authorized it as punishment for the convicted offense, and total deference to the legislature is generally inappropriate. 154 Although elected through a democratic system, the legislature is an arm of the government. As a check on governmental power, the Eighth Amendment places limits on the legislature's ability to punish excessively. Indeed, the Supreme Court did not resolve Bajakajian on the ground of whether the legislature authorized the forfeiture-that is, whether the $357,144 was an instrumentality of the offense of failing to report taking it out of the country. 155 Rather, the Court offered its independent judgment about whether forfeiture of the full amount would be grossly disproportionate to the gravity of the offense. 156 Moreover, statutory categories of offenses are broad, and the harshest authorized punishment for an offense may be excessive when applied to an offender who commits the offense's least severe version. 157 The sentencing guidelines of many jurisdictions would provide a more nuanced guidepost for determining the seriousness of offense conduct. For example, in the federal system the United States Sentencing Commission Guidelines Manual provides an advisory punishment range based on the intersection of the seriousness of an offender's offense conduct, the "offense level," and past criminal convictions, the "criminal history category."
158 Offense levels are graded on a scale of one to 43. 159 Each offense is assigned a "base offense level."
160 The base offense level may then be increased or, less commonly, reduced based on specific offense characteristics or other adjustments to arrive at the total offense level. 161 A defendant's total offense level provides a more refined window into the seriousness of a specific defendant's offense conduct than a broad and generic statutory range does. 162 The Guidelines also provide an advisory fine range based on the defendant's offense level. 163 These ranges, although quite wide, 164 provide further insight into what the Commission deems to be an appropriate fine for each level of offense conduct.
In the final analysis, judges should be allowed to exercise their own judgment in determining the constitutionality of the aggregated monetary sanction. Although the statutory maximum and the Guidelines provide ex ante guidance on offense gravity, these guideposts should not end or even necessarily dominate the inquiry. Even if offense gravity was quantifiable with precision, balancing it against the dollar amount of a monetary sanction is inherently imprecise. Judges must be trusted to apply the gross disproportionality standard, which was purposefully devised so that the concept of "gross" functions as a cushion. 165 Only utterly disproportionate fines are constitutionally excessive. 166 In sentencing, judicial discretion is often treated as a cause for concern. 167 In response to concerns about the disparate treatment of similarly situated offenders, 168 legislatures enacted stiffer mandatory minimum sentences and binding sentencing guidelines. 169 The totality of the circumstances must govern the gross disproportionality test, however, and that totality cannot be predicted and quantified in advance. No guidelines are necessary to accomplish this task, nor would they be adequate. Rather, an able judiciary must bring its own independent judgment to bear.
CONCLUSION
Restitution is a component of criminal defendants' punishment and the product of government action. Therefore, restitution, along with traditional criminal fines and forfeitures, falls within the compass of the Excessive Fines Clause of the Eighth Amendment. When testing for constitutionality, courts should aggregate all economic sanctions and then test for gross disproportionality between the total amount of the aggregated constitutional "fine" and the gravity of the defendant's offense conduct. Although certain guideposts may aid courts in the gross disproportionality inquiry, courts should not abdicate their decision-making duty by simply accepting legislatively prescribed ranges of appropriate punishment. Rather, judges should exercise their sound judgment in the matter.
